
 

FSA 06/07/04        AGENDA ITEM 3.3, 13 JULY 2006 
 
FSA RESPONSE TO THE MACRORY REVIEW – REGULATORY JUSTICE: 
SANCTIONING IN A POST–HAMPTON WORLD 
 
Executive Summary 
 
1. In September 2005 Professor Macrory was asked by the then Chancellor of the 

Duchy of Lancaster, John Hutton, to carry out a review of the existing system of 
regulatory sanctions to ensure that they were consistent and appropriate for the 
risk based approach to regulation and enforcement as set out in the Hampton 
Review. 

 
2. At the end of May this year Professor Macrory published a consultation document 

on his initial findings and proposals for what he sees as a modernised system of 
regulatory sanctions.  He has asked for responses by 18 August. This paper sets 
out Macrory’s proposals for the Board, with the Executive’s initial assessment of 
these.  It is proposed that a full response will be produced, taking on board issues 
raised by the Board.  This will then be circulated to all Board Members for further 
comment before it is sent to Professor Macrory in time to meet his deadline of 18 
August.   

 
3. To Board is invited to: 
 

• agree that the Food Standards Agency should reply formally to the Macrory 
Review consultation document; 

 
• provide a steer on how the FSA should respond, to inform the drafting of a 

reply by the Executive for subsequent comment by the Board in 
correspondence and; 

 
• agree that the FSA response should be published. 
 
 

ENFORCEMENT DIVISION & 
STRATEGY, REGULATION AND INTERNATIONAL DIVISION 
 
Contacts:  
                     David Statham    Tel: 020 7276 8300 
                                                 Email: david.statham@foodstandards.gsi.gov.uk 
  
                    Julie Monk            Tel: 020 7276 8439 
                       Email: julie.monk@foodstandards.gsi.gov.uk 
 
                    Philip Clarke         Tel: 020 7276 8337 
                       Email: philip.clarke@foodstandards.gsi.gov.uk 
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FSA 06/07/04        AGENDA ITEM 3.3, 13 JULY 2006 
 
FSA RESPONSE TO THE MACRORY REVIEW – REGULATORY JUSTICE: 
SANCTIONING IN A POST–HAMPTON WORLD 
 
Issue 
 
1. To decide whether and in what terms the FSA should reply to Professor 

Macrory’s proposals for a modernised system of regulatory penalties. The 
deadline for comments to Professor Macrory is 18 August.   

 
Strategic Aims 
 
2. A key aim for the FSA is to protect consumers by improving the safety of food.  It 

is important that we have a regulatory regime that is able to support this aim and 
a system of sanctions, which can be used against those who breach that regime.  

 
3. In May 2006 Professor Macrory published his interim report setting out the results 

of his discussions following the commissioning of his review as described in 
Annex A, and consideration of responses he received to his discussion 
document. The report, which runs to 106 pages, is available via the Cabinet 
Office website3, but a copy of the Executive Summary is attached at Annex B.  
The report seeks views on specific questions (see Annex C). 

 
Discussion  
 
4. Professor Macrory’s remit was to examine whether current regulatory sanctions 

were consistent and appropriate for the risk-based approach to regulation, and if 
not to make proposals for reform. Macrory concludes (in chapter 2 of his report) 
from the evidence he received from all his stakeholders – businesses, trade 
associations, regulators and Magistrates - that the current penalty system does 
require some updating. He also recognised that there are some gaps in the 
basket of enforcement tools available to regulators.  He believes the current tools 
rely too much on criminal sanctions. A total reliance on criminal sanctions does 
not allow regulators the flexibility in the enforcement process to respond to 
business needs in order to achieve compliance. For example, business may be 
wary of approaching regulators for assistance in compliance.  Research carried 
out in 2005 suggested that the current penalties regime similarly does not meet 
the concerns of consumers. A penalties regime, if well understood and seen to be 
applied effectively, could and should have a role in building consumer confidence 
on food and the regulation of food. Does the Board agree with Professor 
Macrory’s overall conclusions about the current penalty system, and that 
his proposal for an enhanced penalties toolkit should be welcomed? 

 

                                            
3 http://www.cabinetoffice.gov.uk/regulation/reviewing_regulation/penalties/index.asp 
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5. In order to increase the penalty toolkit Macrory makes proposals for: 
 

• administrative penalties; 
 
• statutory notices; 

 
• enforceable undertakings; 

 
• restorative justice.4  

 
• criminal prosecutions;  
 
• penalties principles. 

 
Prosecutions 
 
6. The Board may wish to consider Macrory’s comments on prosecutions.  Macrory 

believes their use should be restricted to the most serious breaches. The FSA 
believes that, in addition to taking action to drive improvement and reward good 
performance, our food law enforcement partners should seek firm action against 
those who persistently fail to meet acceptable standards, as well as those who 
expose the consumer to serious risk. The Board may therefore wish to reply to 
Professor Macrory that whilst it agrees that the option of prosecution should be 
available for the most serious breaches of food legislation, persistent law-
breaking (which continues despite other interventions being applied, is also a 
candidate for prosecution). Does the Board agree? 

 
Penalties Principles 
 
7. Macrory proposes that his new penalty regime should be governed by a set of 

principles (see page 8 of the Executive Summary) which would be linked to the 
Government’s statutory Compliance Code. Aside from the fact that some of the 
principles may in fact be aims, an issue of greater concern is that the penalties 
principles apply at the enforcement i.e. individual, level whilst the Compliance 
Code applies at the policy/regulator level. This mismatch of the two could risk 
leaving regulators exposed to judicial review and confusion to business.   

 
8. There is also a danger that through adding another set of principles to those 

which already exist (for example the Principles of Good Regulation; the Hampton 
Principles) regulators will be confused about which principles they should follow 
in which circumstances. Others may use this confusion to launch vexatious 
challenges against the regulators. If Macrory’s preference is for a set of 
principles, the Board may wish to suggest that they should be harmonised within 

                                            
4 Process whereby those most directly affected by a wrongdoing come together to determine what 
needs to be done to repair the harm and prevent an occurrence. 
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an existing set of principles. Does the Board agree with the assessment of the 
risk relating to the proposed penalties principles? 

 
Administrative Penalties 
 
9. Macrory proposes that variable and fixed administrative penalties should be part 

of the penalties toolkit. Administrative penalties might have a place in dealing with 
non-serious breaches of food legislation where the breach is clear and 
demonstrable, for example food beyond its use by date left on a shop shelf or 
incorrect labelling.  Whilst it is likely that fixed rather than variable penalties would 
better suit such breaches of food law, variable administrative penalties could 
provide other options where, for example, the penalty could increase for 2nd or 3rd 
offences. Also, variable penalties give the option of higher penalties on the 
principle of the ability of the business to pay. Consideration should be given for 
daily penalties where the offence relates to an ongoing omission by the business, 
for example failure to register the business. Does the Board agree that both 
fixed and variable administrative penalties should be included in the toolkit 
for breaches of food law? 

 
Statutory Notices 
 
10. Macrory proposes greater use of statutory notices such as enforcement notices 

and enforceable undertakings. The Food Law already gives the option for a 
number of types of enforcement notices, however, and there may be some 
attraction in enforceable undertakings. Enforceable undertakings in effect provide 
for a contract between the business and enforcement authority that guides the 
future actions of the business. They could be used where the business is able to 
demonstrate in word and deed its capacity and appetite to correct any oversight 
that lead to a regulatory breach. They may be most useful for SMEs who have 
the desire to comply with the law but do not always have the knowledge or tools. 
Does the Board agree that enforceable undertakings  should be part of the 
penalties toolkit? 

 
Restorative Justice 
 
11. Macrory proposes that restorative justice4 (RJ) should have a greater role in the 

penalties toolkit. Whilst it is difficult to disagree with this, it is unlikely that RJ 
would be used extensively in the food area. In cases, for example, of food 
poisoning it is often difficult to establish beyond reasonable doubt the exact 
cause or source of the poisoning. Does the Board agree that restorative 
justice has a place in the penalties toolkit? 
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Regulatory Appeals Tribunals 
 
12. Macrory proposes that a Regulatory Appeals Tribunal be established to deal with 

appeals against administrative penalties. This would ease some of the pressure 
on the courts, which the Government, is keen to do.  It can also be a speedier 
and cheaper way of resolving disputes, particularly where there may be a 
continuing professional relationship, but only if the tribunal service is adequately 
resourced and is not bureaucratic in its process.  In the proposals the cost of the 
new tribunal service would be financed through the Department for Constitutional 
Affairs (DCA). Any additional costs would be covered through a bid under the 
spending review process and the direct charging of fees to those using the 
service. On this basis we would expect the extra costs in running the tribunal 
service to be cost neutral for the Agency. Does the Board agree with this 
assessment of Macrory’s tribunal proposals? 

 
Devolution Issues 
 
13.A key aim of the reform of the penalties regime is that any new regime should be 

consistent across the UK. The regime does not need to be exactly the same in all 
countries of the UK (differences already currently exist) providing it is in all cases 
effective and efficient in delivering the desired outcomes to protect public health. 
Does the Board wish to raise any devolution issues with Macrory now? 

 
Conclusion 
 
14. The Board will recall work that is on-going within the FSA, in line with the 

Hampton agenda, to further develop its modern and risk-based approach to 
regulation and enforcement. A key aspect of this could be a modern penalties 
regime which is able to respond quickly and effectively to breaches of legislation, 
as well as encourage compliance. The Board may wish to consider whether 
overall Macrory’s proposals will help the FSA deliver greater compliance and 
provide appropriate tools to deal with those who break the law.   

 
Board Action Required 
 
15. The Board is asked to: 
 

• agree that the Food Standards Agency should reply formally to the Macrory 
Review consultation document;  

 
• provide a steer on how the FSA should respond, to inform the drafting of a 

reply by the Executive for subsequent comment by the Board in 
correspondence; and 

 
• agree that the FSA response should be published. 
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ANNEX A 
 
BACKGROUND 
 
In September 2005, Professor Richard Macrory, Professor of Environmental law at 
University College London, was invited by John Hutton, the then Chancellor of the 
Duchy of Lancaster, to carry out a review of the existing system of regulatory 
sanctions.  Professor Macrory was asked to ensure that current regulatory sanctions 
were consistent and appropriate for the risk-based approach to regulation set out in 
the Hampton Review11. Philip Hampton had recommended in his final report of 
March 2005 that the Government establishes a comprehensive review of regulators’ 
penalty regimes. Professor Macrory published a discussion paper Regulatory 
Justice: Sanctioning in a Post-Hampton World2 in December 2005. This document 
invited views on how the regulatory sanctions and penalties could be reformed and 
improved.  In its response the FSA made a number of points, including that: 
 
• penalties for a regulatory breach should be aligned, with both the potential impact 

on public health and the ability of the food business to pay; 
 
• consideration should be given to introducing administrative penalties and a 

system of binding arbitration between the alleged wrongdoer and the local 
authority enforcement officers. 

 
 

                                            
1 Reducing Administrative Burdens: effective inspection and enforcement, HM Treasury, March 2005.  
www.hm-treasury.gov.uk/hampton 
 
 
2 Regulatory Justice: Sanctioning in a post-Hampton World, Better Regulation Executive, December 
2005.  www.cabinetoffice.gov.uk/regulation/documents/pdf/penalties.pdf 
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ANNEX D  
 
BOARD TIMELINE OF PREVIOUS CONSIDERATION  
 
February 2005: INT 05/02/01 – Food Standards Agency’s Formal Response to the 
Consultation on the Interim Report on Reducing Administrative Burdens: Effective 
Inspection and Enforcement 
 
http://www.food.gov.uk/multimedia/pdfs/int050201.pdf 
 


